
 
 

 

 
December 13, 2017   
 
U.S. Environmental Protection Agency 
EPA Docket Center 
Office of Water Docket 
Mail Code 28221T 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
 
U.S. Army Corps of Engineers  
441 G Street NW.  
Washington, DC 20314  
 

VIA Email OW-Docket@epa.gov and Online Submission www.regulations.gov 
 
RE:  Definition of “Waters of the United States”—Addition of an Applicability Date to 

2015 Clean Water Rule (Docket #: EPA–HQ–OW–2017–0644) 
 
The Center for Biological Diversity, Waterkeeper Alliance, Center for Food Safety, and the 
Waterkeeper Member Organizations and Affiliates identified below offer the following 
comments in opposition to the Environmental Protection Agency’s (“EPA”) and the U.S. Army 
Corps of Engineers (“Corps”) proposed rule that would extend the applicability date for the 
Clean Water Rule by two years (hereafter “Delay Rule”).1 This proposed rule is the latest step in 
a long line of attacks on the Clean Water Act (“CWA”)2 and the Clean Water Rule3 that are 
being taken in violation of the CWA and Administrative Procedure Act (“APA”).4 There is no 
legal basis for EPA and the Corps (the “Agencies”) to retroactively delay the effective date of the 
2015 Clean Water Rule, which defines “waters of the United States” under the CWA. 
Additionally, because the two-year delay would cause environmental harm by failing to protect 
certain categories of wetlands and other waters, the Agencies must comply with the Endangered 
Species Act (“ESA”)5 and the National Environmental Policy Act (“NEPA”)6 prior to 
undertaking any rulemaking.  
                                                
1 Definition of “Waters of the United States” - Addition of an Applicability Date to 2015 Clean Water Rule, 82 Fed. 
Reg. 55542 (Nov. 22, 2017) (hereinafter “Delay Rule”), https://www.regulations.gov/document?D=EPA-HQ-OW-
2017-0644-0001. 
2 33 U.S.C. §1251 et seq. 
3 Clean Water Rule: Definition of ‘Waters of the United States,” 80 Fed. Reg. 37054 (June 29, 2015) and docket 
available at: https://www.regulations.gov/docket?D=EPA-HQ-OW-2011-088. 
4 Administrative Procedure Act, 5 U.S.C. § 500 et seq. 
5 Endangered Species Act, 16 U.S.C. § 1531 et seq. 
6 National Environmental Policy Act, 42 U.S.C. § 4321 et seq. 
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The Center for Biological Diversity (“Center”) is a non-profit environmental organization 
dedicated to the protection of native species and their habitats through science, policy, and 
environmental law. The Center has more than 1.5 million members and online activists dedicated 
to the protection and restoration of endangered species and wild places. The Center has worked 
for many years to protect imperiled plants and wildlife, open space, air and water quality, and 
overall quality of life.   
 
Waterkeeper Alliance (“Waterkeeper”) is a not-for-profit corporation dedicated to protecting and 
restoring water quality to ensure that the world’s waters are drinkable, fishable and swimmable. 
Waterkeeper is comprised of 334 Waterkeeper Member Organizations and Affiliates working in 
35 countries on 6 continents, covering over 2.5 million square miles of watersheds. In the United 
States, Waterkeeper represents the interests of its 176 U.S. Waterkeeper Member Organizations 
and Affiliates, as well as the collective interests of thousands of individual supporting members 
that live, work and recreate in and near waterways across the country – many of which are 
severely impaired by pollution.7 
 
As the D.C. Circuit Court of Appeals recently held in Clean Air Council v. Pruitt, agencies have 
no inherent authority to stay the effectiveness of regulations, and they may only act if the 
authority has been granted to them by statute.8 At the outset, the Agencies have not provided any 
legal authority or analysis to explain or support this proposed rule delaying the effective date of 
the Clean Water Rule, which is a final rule. The notice merely states that “[t]he authority for this 
action is the Federal Water Pollution Control Act, 33 U.S.C. 1251, et seq., including sections 
301, 304, 311, 401, 402, 404 and 501.”9 None of these CWA provisions provide the Agencies 
with legal authority to delay the Clean Water Rule, and the Agencies do not even attempt explain 
how they believe the provisions provide any such authority. Vague citations to core sections the 
CWA provide no justification for the Delay Rule. In fact, by citing to these sections of the 
statute, the Agencies are merely illustrating that they lack the legal authority to take this action.  
Neither the CWA nor the APA contain any provision that authorizes the Agencies to 
retroactively extend, i.e. stay, the effective date, of a final regulation.  Because the Agencies lack 
statutory authority, this action is ultra vires, and the Agencies must withdraw this proposed rule.   
 
The Agencies’ factual bases for the Delay Rule are equally unconvincing and demonstrate the 
arbitrary and capricious nature of this rulemaking. Like every other EPA action under 
Administrator Pruitt regarding the definition of “waters of the United States” to date, the sole 
express basis for this proposed rule is to purportedly “provide continuity and certainty for 
regulated entities, the States and Tribes, agency staff, and the public.” However, the Agencies 
have not explained why they believe their proposals would make anything more certain for 
anyone. To the contrary, given the Agencies’ description of how they intend to define “waters of 
the United States” in the absence of the Clean Water Rule with reference to undisclosed Agency 
                                                
7 See, e.g., U.S. EPA, Watershed Assessment, Tracking & Results, National Summary of State Information, 
available at: http://ofmpub.epa.gov/waters10/attains nation cy.control (last accessed on Sept. 25, 2017). 
8 Clean Air Council v. Pruitt, 862 F.3d 1 (D.C. Cir. 2017). 
9 Delay Rule, 82 Fed. Reg. at 55544. 
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guidance, interpretations, memos, letters, and policies,10 there is substantial evidence that this 
action will result in more, not less, uncertainty. With the addition of these vague and wide-
ranging provisos to the actual text of the pre-2015 definition, it is quite literally impossible to 
determine how the Agencies will define and interpret “waters of the United States” if the Delay 
Rule is finalized.11    
 
One of the most notable and inadvertent admissions regarding the illegality of the Delay Rule is 
the Agencies’ continued, incorrect characterization of the “legal status quo.” In both the Delay 
Rule and the Repeal Rule, the Agencies have consistently and incorrectly characterized the 
current factual status quo – that the Agencies are purportedly implementing the prior regulations 
in light of their undisclosed interpretation of Rapanos, guidance, policies and other material – as 
the legal status quo. The Agencies claim that they would merely be maintaining the “legal status 
quo” by adopting the Delay Rule, but this legal fallacy is betrayed by their admission that “[i]f, 
for example, the Supreme Court were to decide that the Sixth Circuit lacks original jurisdiction 
over challenges to the 2015 Rule, the Sixth Circuit case would be dismissed and its nationwide 
stay would expire.”12   
 
In reality, the current legal status quo is the 2015 Clean Water Rule, which is a final rule codified 
in the Code of Federal Regulations that has been temporarily stayed by the 6th Circuit.13  If, for 
example, the 6th Circuit stay were to be dissolved, the Agencies would not be maintaining the 
legal status quo by delaying the effective date of the 2015 Clean Water Rule. Rather, the 
Agencies would be attempting to change the legal status quo by replacing the Clean Water Rule 
with some other undisclosed definition. Indeed, the Agencies’ cursory, three-page economic 
analysis14 in the docket for the Delay Rule illustrates the fallacy of the Agencies’ position: 
 

                                                
10 The Agencies have provided vague and conflicting descriptions of how they are currently implementing the pre-
2015 definition of “waters of the United States, as well as how they intend to implement the pre-2015 definition 
upon finalizing the Delay Rule and/or the Step One Rule.  For example, in this notice, the Agencies state that, under 
the Delay Rule, they would “administer the regulations as they are currently being implemented, consistent with 
Supreme Court decisions and longstanding practice as informed by applicable agency guidance documents.”  See 
Delay Rule, 82 Fed. Reg. at 55542. The Agencies also state that their current implementation of the pre-2015 
regulatory definition “is informed by applicable guidance documents (e.g., 2003 and 2008 guidance documents, as 
well as relevant memoranda and regulatory guidance letters), and consistent with Supreme Court decisions and 
longstanding agency practice.” Id. at 55543. The same inconsistencies and vague descriptions of how the Agencies 
are currently defining, and intend to define, “water of the United States” under the pre-2015 definition are present in 
the Step One rulemaking notice. See Definition of ‘‘Waters of the United States’’ – Recodification of Pre-Existing 
Rules, 82 Fed. Reg. 34899 (July 27, 2017). 
11 See Final Comments Waterkeeper Alliance et al Comments on Docket ID No. EPA-HQ-OW-2017-0203 (Sept. 
27, 2017), available at: https://www.regulations.gov/document?D=EPA-HQ-OW-2017-0203-13681, which are 
incorporated by reference herein. 
12 Delay Rule, 82 Fed. Reg. at 55543. 
13  In re E.P.A., 803 F.3d 804, 808 (6th Cir. 2015). 
14 See Consideration of Potential Economic Impacts for the Proposed Rule: Definition of “Waters of the United 
States” – Addition of an Applicability Date to 2015 Clean Water Rule, available at: 
https://www regulations.gov/docket?D=EPA-HQ-OW-2017-0644.   
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The first approach to the baseline is based on the current legal landscape. 
Currently, the pre-2015 rule regulatory regime is in effect as a result of the Sixth 
Circuit’s nationwide stay of the 2015 rule, which followed a partial stay, affecting 
13 states, that was issued by a district court the day before the rule’s original 
effective date. Although this regulatory regime could change at any time 
(depending on court decisions and actions), to incorporate that in the baseline 
would require predicting these decisions and actions, and when they might occur. 

 
The true motivation for this action is wrest “control” of the definition away from the courts, 
where the state, industry and public are currently being heard on the issue, in order to prevent 
resolution from occurring “outside of the agencies” while they “engage in substantive 
rulemaking.”15 This is despite the fact that the Agencies are simultaneously claiming they are not 
yet engaged in substantive rulemaking.  
 
In sum, the Agencies have already made a substantive determination outside of the rulemaking 
process to repeal and replace the Clean Water Rule, and they want to adopt the Delay Rule to 
prevent the courts from allowing it to go into effect – an outcome they have been unable to 
achieve through direct appeal to the Supreme Court16 or through any legitimate administrative 
process. The Agencies made that determination on February 28, 2017, prior to any public 
engagement, federalism consultation17 or rulemaking. All of the administrative actions 
undertaken by the Agencies to date have been intended to prevent meaningful public input and 
maximize Agency control to effectuate their predetermined outcome of eliminating the Clean 
Water Rule, replacing it with a vague definition to provide maximum flexibility for narrow 
interpretations, and ultimately adoption of an undisclosed, narrow definition that will eliminate 
CWA protections for waters across the country at some unknown point in the future. By contrast, 
there is nothing “uncertain” about the 2015 Clean Water Rule, and the courts, whether that be the 
6th Circuit or the federal district courts, are the proper entities to determine whether it is 
appropriate to continue to stay its implementation.18 Determinations as to whether to stay the 
Clean Water Rule by the courts will ensure far greater certainty than the practical and legal 
morass that the Agencies are wreaking by undertaking multiple illegal administrative processes 
that will most certainly be the subject of multiple, lengthy legal challenges.  
 
The D.C. Circuit has already ruled that agencies cannot legally suspend a rule in order to avoid 
the justification that would be required if they were to modify or revoke it altogether. In Public 
Citizen v. Steed, the Court held that the temporary suspension of a rule has the same effect, and is 

                                                
15 Delay Rule, 82 Fed. Reg. at 55544. 
16 Nat'l Ass'n of Mfrs. v. Dep't of Def., 137 S. Ct. 1452, 197 L. Ed. 2d 646 (2017) (“Motion of federal respondents to 
hold briefing schedule in abeyance denied.”). 
 
17 Employing the fallacy that this action will merely maintain the status quo, the Agencies also wrongly claim there 
are no federalism or tribal implications associated with the Delay Rule. Delay Rule, 82 Fed. Reg. at 55545. 
18 See In re U.S. Dep't of Def. & U.S. Envtl. Prot. Agency Final Rule: Clean Water Rule: Definition of “Waters of 
United States,” 817 F.3d 261 (6th Cir. 2016); cert. granted sub nom., Nat'l Ass'n of Mfrs. v. Dep't of Def., 137 S. Ct. 
811, 196 L. Ed. 2d 595 (2017). 
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reviewed under the same standard, as a revocation of the rule.19 Thus, the agency must provide a 
reasoned explanation for why it has reversed course with regard to the rule.20 The Agencies have 
not provided any reasoned legal or factual basis for the Delay Rule, and cannot avoid the 
requirement to do so by mischaracterizing this action as an merely adding an effective date. The 
Agencies’ pursuit of a separate rulemaking to repeal the Clean Water Rule and replace it with a 
vague definition modified by undisclosed agency interpretations and policies (hereinafter 
“Repeal Rule”), while simultaneously avoiding all substantive evaluation and comment on the 
definition until a “second step” they say they intend to take someday in the future (hereafter the 
“Future Rule”), makes the Delay Rule even more arbitrary and unlawful.   
 
In each of the current administrative actions, the Agencies have refused substantive input from 
the public and provided only sparse, vague information to support the actions.21 With the Delay 
Rule, the Agencies claim that their “request for comment is on such a narrow topic” that not only 
is an extremely short comment period reasonable, but substantive evaluation or public comment 
on the definition of “waters of the United States” are both unnecessary and will not be 
considered by the Agencies. This is not how the APA works.22 To change the law, as is proposed 
here, the Agencies must engage in substantive evaluation and analysis of their action, provide a 
reasoned explanation for their action, and engage in formal rulemaking based on this information 
while providing the public with a meaningful opportunity for substantive input. Here, the 
unreasonably short timeline for comment,23 lack of pre-proposal input opportunities,24 failure to 
provide any legal or factual basis, and refusal to engage in substantive evaluation or 
consideration of alternatives all demonstrate the illegality of the Agencies’ action. Further, it is 
apparent that the Agencies are illegally attempting to avoid, not just defer, ever having to 
conduct any type of evaluation of the Clean Water Rule and its extensive supporting scientific 
and technical record. For example, the Agencies state in a memorandum to the record that they 
                                                
19 Public Citizen v. Steed, 733 F.2d 93 (D.C. Cir. 1984). 
20 Mingo Logan Coal Co. v. EPA, 829 F.3d 710, 732 (D.C. Cir. 2016) (“It is a fundamental principle of 
administrative law that federal ‘administrative agencies are required to engage in reasoned decisionmaking.’”). 
21 See, e.g., Definition of “Waters of the United States” – Recodification of Pre-Existing Rules, 82 Fed. Reg. 34899, 
(July 27, 2017) (hereinafter “Repeal Rule”) (“The agencies do not intend to engage in substantive reevaluation of 
the definition of ‘waters of the United States’ until the second step of the rulemaking.”). 
22 The Agencies approach to this rulemaking is also inconsistent with EPA’s own regulations. See e.g. 40 C.F.R. 
§25.3 (“Public participation is that part of the decision-making process through which responsible officials become 
aware of public attitudes by providing ample opportunity for interested and affected parties to communicate their 
views. Public participation includes providing access to the decision-making process, seeking input from and 
conducting dialogue with the public, assimilating public viewpoints and preferences, and demonstrating that those 
viewpoints and preferences have been considered by the decision-making official.”). 
23 See e.g. Executive Order 12866 – Regulatory Planning and Review, 58 Fed. Reg. 51735 (October 4, 1993) 
(“Each agency shall (consistent with its own rules, regulations, or procedures) provide the public with meaningful 
participation in the regulatory process. In particular, before issuing a notice of proposed rulemaking, each agency 
should, where appropriate, seek the involvement of those who are intended to benefit from and those expected to be 
burdened by any regulation (including, specifically, State, local, and tribal officials). In addition, each agency should 
afford the public a meaningful opportunity to comment on any proposed regulation, which in most cases should 
include a comment period of not less than 60 days.”).  
24 Id. 
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are evaluating the potential change in jurisdiction that would result from “Step 2” by comparing 
their undisclosed Future Rule to the pre-2015 definition (as currently implemented) rather than 
by comparing it to the Clean Water Rule.25 
 
The Agencies seem to expect members of the public to simply bide their time until the proposed 
Future Rule is released someday. The Agencies have indicated that they may, in the future, 
repeal the Clean Water Rule and/or replace it with a different definition is not a sufficient, nor a 
reasonable basis, on which to unilaterally suspend the Clean Water Rule in the meantime.26 In 
essence, the Agencies are playing a shell game by failing to provide basic information about their 
intended changes to the law and denying the public any opportunity to provide meaningful 
comments on the consequences of both the Repeal Rule and the Delay Rule, while only to 
accepting substantive comments on this entire regulatory morass they have created if and when a 
Future Rule is proposed. The fact that a Supreme Court jurisdictional ruling “could come at any 
time”27 does not in any way justify the Agencies’ complete disregard for CWA, APA, NEPA, 
and ESA requirements that apply to this rulemaking. To the contrary, the fact that ruling may be 
imminent suggests that the Agencies would benefit from a substantive evaluation of the issues, 
rather than engaging in another attempt to pull a fast one on the public by changing the law 
without complying with even the most basic requirements for doing so. 
 
A delay in the effective date of the 2015 Clean Water Rule would have significant, real world 
consequences on human health and the environment that the Agencies have not evaluated. The 
evaluation of those issues, which would require a great deal of work and time to properly 
complete, are deferred to some unknown point in the future.28 Even assuming the Agencies had 
legally authority to adopt the Delay Rule and/or the Repeal Rule, they must provide a reasoned 
basis for their actions that evaluates their advantages and disadvantages.29 Delaying the effective 

                                                
25 Memorandum for the Record: Rulemaking Process for Proposed Rule: Definition of “Waters of the United 
States” – Addition of an Applicability Date to 2015 Clean Water Rule, available at: 
https://www regulations.gov/docket?D=EPA-HQ-OW-2017-0644. 
26 Mexichem Specialty Resins, Inc. v. EPA, 787 F.3d 544, 557 (D.C. Cir. 2015) (“If an agency could engage in 
rescission by concession, the doctrine requiring agencies to give reasons before they rescind rules would be a dead 
letter.”) 
27 Delay Rule, 82 Fed. Reg. at 55544. 
28 Compare Memorandum for the Record: Rulemaking Process for Proposed Rule: Definition of “Waters of the 
United States” – Addition of an Applicability Date to 2015 Clean Water Rule (Outlining “a series of analyses to 
evaluate the potential change in jurisdictional scope of the CWA associated with a new policy; how that change in 
jurisdictional scope could affect the various CWA programs to which the definition applies as well as other 
programs potentially affected; how states and tribes might respond to a change in scope; potential effects on 
environmental justice and disadvantaged communities; and the potential costs and benefits associated with a 
jurisdictional scope change” that will be undertaking a some later time), supra fn. 25, to Consideration of Potential 
Economic Impacts for the Proposed Rule: Definition of “Waters of the United States” – Addition of an Applicability 
Date to 2015 Clean Water Rule (a three-page document discussing “economic impacts” of delaying the Clean Water 
Rule that does not identify jurisdictional changes or quantify any cost or benefits. It simply, and dubiously, 
concludes that there will be no economic costs or benefits associated with the Delay Rule.), supra fn. 14. 
29 See Michigan v. EPA, 135 S. Ct. 2699, 2707 (2015) (“[R]easonable regulation ordinarily requires paying attention 
to the advantages and the disadvantages of agency decisions.”). 
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date for the Clean Water Rule would have the practical effect of suspending the compliance 
requirements under CWA Sections 402 and 404 for any waters that would have been protected 
under the Clean Water Rule, but will not be protected under whatever definitional approach the 
Agencies take instead. Yet, in this rulemaking, the Agencies do not:  (1) describe any purported 
deficiencies with the Clean Water Rule that need to be addressed, (2) explain why the Clean 
Water Rule should not or could not remain in effect if the Supreme Court finds judicial review 
jurisdiction in the district courts, (3) explain in any meaningful way how the Agencies will 
define “waters of the United States” during the “extension” and how that approach would be 
consistent with the CWA, (4) describe how their approach will impact jurisdictional 
determinations, or (5) explain why no other options to achieve “certainty” are available besides 
entirely suspending the Clean Water Rule.   
 
Additionally, and also in violation of the APA, the Agencies have completely failed to consider 
the costs or benefits of the Clean Water Rule that will inevitably arise from delaying its 
implementation.30 Here, and in the Repeal Rule, the Agencies have offered contradictory, 
baffling and vague explanations to the public. While assessing the impacts of delaying, 
withdrawing and/or replacing the Clean Water Rule would be a complex task, that complexity 
only reinforces why the Agencies need to conduct an evaluation of costs and benefits, as well as 
the legal and factual bases for their plan, prior to taking action. Finalizing the Delay Rule without 
fully considering the costs and benefits would be arbitrary and capricious because the Agencies 
would have “entirely failed to consider an important aspect of the problem.”31   
 
The Agencies failure to do so is not justified by the excuse that “that the impact of this proposed 
rule is limited to a relatively short period of time (i.e., the agencies are proposing two years)” or 
by the Agencies belief that the Clean Water Rule may not be in effect “for an extended period of 
time, if at all.”32 Two years of uncontrolled pollutant discharges can cause a great deal of damage 
to a waterway, and the people who depend upon it, yet pollution impacts are not even mentioned 
let alone evaluated. Extreme damage can occur in some instances from a single day of 
uncontrolled pollutant discharges. Further, the fact the Agencies believe, at least for the purpose 
of their economic analysis, that the Clean Water Rule may never go into effect undercuts, rather 
than supports, the Agencies’ already insubstantial justification for this action.33 Any remaining 
legitimacy is obliterated by the fact that the Agencies also admit that they are unable to articulate 
any avoided costs associated with the adopting the Delay Rule because (1) they do not know if or 
how jurisdiction will be impacted by future court decisions and actions, and (2) they lack the 
“great deal more data” they would need to evaluate how “various land developers, facility 

                                                
30 See, e.g., Sierra Club v. Jackson, 833 F. Supp. 2d 11, 30-33 (D.D.C. 2012) (rejecting effort to delay rule’s 
effective date where EPA failed to consider relevant factors). 
31 Motor Vehicle Mfrs.’ Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 
32 See Consideration of Potential Economic Impacts for the Proposed Rule: Definition of “Waters of the United 
States” – Addition of an Applicability Date to 2015 Clean Water Rule, supra fn. 14. 
33 The Agencies also state that they believe it is “reasonable and appropriate for the purpose of considering 
economic impacts” for [the Delay Rule] to presume that the legal status quo is likely to remain the same.” Delay 
Rule, 82 Fed. Reg. at 55544.  The Agencies cannot make one presumption to attempt to provide a basis for the rule 
and contrary presumptions to avoid conducting a legitimate economic evaluation of it. 
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owner/operators, and other regulated entities” would be impacted by it if it occurs.34 In other, 
words the Agencies simply do not know whether their fears of regulatory uncertainty will occur 
or whether this rule would benefit or harm regulated entities in the event that the purported 
regulatory uncertainty emerges in the future.   
  
It is clear, however, that this Delay Rule will alter CWA jurisdiction and that the Agencies have 
not evaluated the changes or provided any legitimate basis for them. Even if the Agencies 
faithfully returned to every practice and policy from the years immediately preceding the Clean 
Water Rule – and there is every indication that this is not what the Agencies intend to do35 – 
there would still be significant changes in what specific waters would, and would not, be 
protected if the Agencies adopt this Delay Rule. For example, in perhaps one of the most 
unhelpful and unclear statements in the proposed Repeal Rule, the Agencies state that “the 2015 
rule would result in a small overall increase in positive jurisdictional determinations compared to 
those made under the prior regulation as currently implemented, and that there would be fewer 
waters within the scope of the CWA under the 2015 rule compared to the prior regulations.”36 
Although this statement is extremely vague and confusing, it is clear that the Agencies 
acknowledge that the scope of covered waters will differ under the Clean Water Rule, under the 
pre-2015 definition and under the pre-2015 definition “as currently implemented.” However, it is 
impossible for anyone to know how any particular type of waterway may be impacted because 
the Agencies have not explained how they will define “waters of the United States” with or 
without the Delay Rule and/or Repeal Rule, analyzed how the definitional change will affect 
jurisdictional determinations, or even shared even the most basic information about how waters 
will be impacted with the public. This problem is magnified by the Agencies’ failure to disclose 
what they mean by “prior regulations as currently implemented.”   
 
If the Delay Rule will result in increases or decreases of jurisdictional determinations for 
particular types of waters as compared to the Clean Water Rule, the Agencies must explain the 
legal and factual bases for the change to the public, including where those jurisdictional 
determinations would likely occur and the impacts, positive or negative, that would occur in, or 
downstream from, any newly jurisdictional or non-jurisdictional waters.37 The Agencies must 
also adequately describe and explain the definition they intend to adopt in lieu of the Clean 

                                                
34 Id. 
35 See Final Comments Waterkeeper Alliance et al Comments on Docket ID No. EPA-HQ-OW-2017-0203, supra 
fn. 11. 
36 Repeal Rule, 82 Fed. Reg. at 34903. 
37 Because the Clean Water Rule is final, delaying the benefits associated with that rule represents costs to the 
public. See Sierra Club v. Jackson, 833 F. Supp. 2d 11, 36 (D.D.C. 2012) (noting the “significant deleterious effects 
on the environment” that a delay can cause); see also Davis Cty. Solid Waste Mgmt. v. EPA, 108 F.3d 1454, 1458 
(D.C. Cir. 1997) (describing the impact of substantial emissions resulting from vacating EPA’s emissions limits). 
Forgone benefits are a cost that the Agencies must consider. See, e.g., State of N.Y. v. Reilly, 969 F.2d 1147, 1153 
(D.C. Cir. 1992) (remanding rule where agency failed to explain how economic benefits of failing to finalize a 
proposed Clean Air Act standard would justify foregoing its projected air quality benefits); see also Office of Mgmt. 
& Budget, Exec. Office of the President, OMB Circular No. A-4, Regulatory Analysis (Sept. 17, 2003), 2003 WL 
24011971, at *18 (instructing agencies to monetize “forgone benefits” when calculating the costs and benefits of the 
alternatives under consideration). 
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Water Rule, including which types of waters would continue to receive protection and which 
would not.  It is not sufficient to simply state the definition will be the prior regulatory definition 
as “currently implemented.” The Delay Rule offers absolutely no information on these issues, 
which are central to the functioning of the CWA. The Agencies do not even attempt to cross-
reference any explanations in the Repeal Rule because this information has not been provided in 
that rulemaking either.38 
 
The protection of our nation’s waters is not a simplistic zero-sum game where the only relevant 
factor is the nationwide, aggregate-area protected under the CWA. The Agencies’ simplistic 
statements do constitute or, even lend support to, acceptable or reasoned decision-making. For 
example, the Clean Water Rule extended protections to vernal pools in California, prairie 
potholes, pocosins and other unique hydrological features. Many of these ecosystems contain 
endangered species. The loss of CWA protections for these waters would not be offset by the 
hypothetical jurisdictional increase over wetlands or other waters elsewhere in the United States 
if the Agencies were to replace it with some other definition.  The Agencies must evaluate areas 
that will receive more protection and those that will receive less in relation to both impacts and 
the intent of Congress in enacting the CWA.  
 
The Agencies Must Fully Comply with the ESA and NEPA in Promulgating the Delay Rule 
 
Section 7 of the ESA requires each agency to engage in consultation with Fish and Wildlife 
Service and/or National Marine Fisheries Service (the “Services”) to “insure that any action 
authorized, funded, or carried out by such agency…is not likely to jeopardize the continued 
existence of any endangered species or threatened species or result in the adverse modification of 
habitat of such species… determined… to be critical….”39 Section 7 “consultation” is required 
for “any action [that] may affect listed species or critical habitat.”40 Agency “action” is broadly 
defined in the ESA’s implementing regulations to include “(a) actions intended to conserve listed 
species or their habitat; (b) the promulgation of regulations; (c) the granting of licenses, 
contracts, leases, easements, rights-of-way, permits, or grants-in-aid; or (d) actions directly or 
indirectly causing modifications to the land, water, or air.”41  
 
Because the CWA does not command EPA or the Corps to promulgate a particular set of 
regulations defining which “waters of the United States” are protectable under the law, the 
Agencies’ decision to do so in the 2015 Clean Water Rule, the Repeal Rule, and the Delay Rule 
are all discretionary actions of the Agencies. As a result, just like every other agency, EPA and 
the Corps must consult when they develop these regulations, if they cross the “may affect” 
threshold of the ESA. Case law reinforces the proposition that a regulation that may affect 
                                                
38 See Final Comments Waterkeeper Alliance et al Comments on Docket ID No. EPA-HQ-OW-2017-0203 supra fn. 
11; and Final Comments of Waterkeeper Alliance et all Comment on Docket ID No. EPA-HQ-OW-2017-0480, 
available at: https://www regulations.gov/document?D=EPA-HQ-OW-2017-0480-0750, which are incorporated by 
reference herein. 
39 16 U.S.C. § 1536(a)(2). 
40 50 C.F.R. § 402.14. 
41 Id. § 402.02 (emphasis added). 
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endangered species must be the subject of consultation.42 Because the Delay Rule will have 
effects on endangered species and their critical habitats as it is implemented in the future, 
consultations with the Services are required before the Agencies can proceed. 
 
Under the joint regulations implementing the ESA, if an impact on a listed species is predicted to 
occur, then the Agencies must complete consultations with the Services.43 If the Agencies elect 
to first complete an informal consultation, it must first determine whether its action is “not likely 
to adversely affect” (NLAA) a listed species or is “likely to adversely affect” (LAA) a listed 
species.44 The Services define “NLAA” determination to encompass those situations where 
effects on listed species are expected to be “discountable, insignificant, or completely 
beneficial.”45 Discountable effects are limited to situations where it is not possible to 
“meaningfully measure, detect, or evaluate” harmful impacts.46 Discountable and insignificant 
impacts are very rare.   
 
Under the informal consultation process, if the agency reaches an NLAA determination, and the 
Services concur in that determination, then no further consultation is required. In contrast, if the 
action agency determines that its activities are is likely to adversely affect listed species, than 
formal consultations must occur. The Agencies may, of course, skip the informal consultation 
process and move directly to the formal consultation process.   
 
During the formal consultation process, the Services assess the environmental baseline –“the past 
and present impacts of all Federal, State, or private actions and other human activities in an 
action area, the anticipated impacts of all proposed Federal projects in an action area that have 
already undergone formal or early section 7 consultation, and the impact of State or private 
actions that are contemporaneous with the consultation in process”47 – in addition to cumulative 
effects to the species – “those effects of future State or private activities, not involving Federal 
activities, that are reasonably certain to occur within the action area of the Federal action subject 
to consultation” – and determine if the agency action jeopardizes the continued existence of each 
species impacted by the agency action.48 Here, the environmental baseline is the 2015 Clean 
Water Rule, and all effects of the Delay Rule must thus be assessed in light of the 2015 rule. The 

                                                
42  See, e.g., W. Watersheds Project v. Kraayenbrink, 632 F.3d 472, 495 (9th Cir. 2010); Nat’l Parks Conservation 
Ass’n v. Jewell, 62 F.Supp.3d 7 (D.D.C. 2014); Citizens for Better Forestry v. U.S. Dep’t of Agriculture., 481 
F.Supp.2d 1059 (N.D. Cal 2007); Washington Toxics Coal. v. U.S. Dep’t of Interior, 457 F.Supp.2d 1158 (W.D. 
Was. 2006). 
43 U.S. Fish and Wildlife Service and National Marine Fisheries Service. 1998. Endangered Species Consultation 
Handbook: Procedures for Conducting Consultation and Conference Activities Under Section 7 of the Endangered 
Species Act at xv. 
44 Id. 
45 Id. 
46 Id. 
47 Id. at xiv. 
48 Id. at xiii. 
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Agencies’ failure to consult on the Repeal Rule and the Delay Rule represent clear and egregious 
violations of the ESA. 
 
For example, delaying protections for some wetlands will directly, indirectly, and cumulatively 
impact endangered species. California vernal pool wetlands that support vernal pool fairy shrimp 
(Branchinecta lynchi) – a federally listed species – that would have received protection under the 
2015 Clean Water Rule. Those wetlands may not receive protection for two years if the Delay 
Rule is finalized, meaning that they could be destroyed as no section 404 permit would be 
required to conduct dredge and fill activities in those waters. Vernal pool fairy shrimp may, 
therefore, be harmed by the Delay Rule. Consequently, the EPA’s action here easily crosses the 
“may affect” threshold requiring consultations under the ESA   
 
In the same vein, the EPA and Army Corps must comply with NEPA with regard to the Delay 
Rule. Whatever benefits from the Clean Water Rule are lost must be accounted for and evaluated 
through the NEPA process. Likewise, whatever benefits are gained must be fully accounted for 
and evaluated through the NEPA Process. NEPA is designed to ensure that Agencies take a 
required “hard look” at the consequences of their actions. Proceeding with the Delay Rule 
without complying with NEPA would not only be unlawful, but would also clearly demonstrate 
that the Agencies are simply not interested in engaging in informed decision-making as required 
by law. 
 
For all of these reasons, including the violations of the CWA, APA, ESA and NEPA detailed in 
this comment letter, we respectfully request that the Agencies withdraw – and not finalize – the 
Delay Rule.  
 
 
Sincerely, 

 
 
 
Brett Hartl 
Government Policy Director 
Center for Biological Diversity 
Washington, D.C. 20008 
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